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IN 1.'H~ 
Supreme Court of Appeals of.Virginia 
AT RICHMOND. 
Record No. 2868 
SANITARY GROCERY COMP ANY, INCORPORATED, A 
FOREIGN CORPORATION TRADING AS SAFE-
WAY STORES Plaintiff in Error, 
versus 
ANNIE A. STEINBRECHER, Defendant in Erro1·. 
PETITION FOR WRIT OF ERROR AND 
SUPERSEDE.AS. 
To the Honorable Chief Justice and Justices of the Supreme 
Court of Appeals of Virginia: 
Plaintiff in error, Sanitary Grocery Company, Incorpo-
rated, a foreign corporation trading as Safeway Stores, rep-
resents unto this Honorable Court that it is aggrieved by a 
:final judgment of the Hustings Court of the City of Richmond, 
Part Two, Virginia, in the sum of Five Hundred DoHars 
($500.00) rendered against it on December 23, 1943, and costs, 
in favor of the defendant in error, Annie 4. Steinbrecher. 
HISTORY OF THE CASE. 
Annie A. Steinbrecher instituted this action by notice of 
motion returnable to Hustings Court of the City of Rich-
mond, Part Two, on February 8, 1943, claiming damages in 
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. .. 
the sum of $5,000.00 for injuries sustained in one of the 
stores of- Sanitary Grocery Company, Incorporated, on May 
. 23, 1942, when~ she struck her leg against a shelf of a 
2'lf' • counter displaying merchandise. - -The defendant filed 
· ·its -RJ~! P~ ~pt. miiJty~ !! th~ !:ip..} 8f-tll~ .8H8 ER~ tury 
returne.d, a -V'gr<ilict In t~vor of Annie~ A. $teml>r~~eer f.or 
$500.00. Defelldant moved the Court 1to set aside the· verdict 
of -the-.jury -on-the ground~ ll~r.~f P.EJ.fter ~t forth. --The Court 
overruled- the motion --aftet hearing argument of counsel for 
both sides,: and entered finol j»dgm.~µt- for the plaintiff .on 
the verdict. · · · · · 
~. The p~rties will:. UffiJJly. b~ ~ ~~fefrn4· tP perein\,m L the posi-
t1-0ns which ihey- occupied m the lower (Yourt. 
References to the Record are to the numbers in the lower 
right-hand corner of eacn·page. -.t?. W-4~ 
Tran~crjn! p£ .thP. ~Acord ,mg tlie o~iiinf] :mvl,i.bit.s, hgth 
du11 i§F Fia;{e ~ ~Ji§: Pf 11i~~· 't.1~ f.:ffffi~ ~fffis~r n\r_ ~~JI ~iif..aia 
~9 dbe considedr~I 11-~ ~ f!/tfrer fflts }l@tt'ltim r qi: 1'- writ~ ol error 
an superse eas., ~ • ~ · . ~ . 
1 "L • • • l • : • 
. c. FACTS .. 
On May 23, -1942; plaintiff went to defentfant'§ istore it 
tl~e ·:µorthe.ast 'corner of ~~!~~!rf. !~d Ca1ty0St_rceets in ~he 
C_1tyi of Richmond to malre cerfam .Purchases of. groceries. 
Exh!b!~ Ng~ 1 .i~ J Jf.rJJg!l ~f.tlgfp.m._,  _pf JP,~ illffffRf $( Hl(f stoJ?e 
Exh1b1t No. 2.is a P.Ii0t9gf~JJP- e·ri BRr!JRll OI tne store where 
the· accident -is: allegeo·;fc> Ifa\re, ·JocctiFred~ :Exhibit No. 3 is a 
photograph of the interior of the store near the point where 
the accident is 1;1lleged to nave occurrea with the camera facing Ji an ~a~tWaJ:A,l°*·· rl.;r(}Gtio~. 'T'h~ 'ho~~rawhs cl~ar}v 
311• . ITN t\ ::C, ,'.\\ 7,1 1.. .... -v uf:h-.·.:..J·. f,.t .. , 1·' . .. , 't• Tf. , ui ... ttr-i t;:ti'tt,'_f , -~ ?W· ne s:ne1vmg W ic1~ $} RtilFl e,Jli.ffi. CE1-AS~tt rfie 
mJury to -herJ leg .. ~Her testfinol).y 1~ reg~rcl. {o ih~ oc~ 
CfHFF~Il$~ _0 ~ fB# 't~~gel!t_ !~. ~8 °rftt;FR~f --~~ mµ:quet~ 1!U~f~-
ro.m. . .· \· , 
'\.,rrt. 
~~Q. ;w plq arP. YRU y "!' ',. .,1 ~ IT! f" / • · : 
l ~ • • 
',. . . t 21 Q 
• ' I • , , ~ r~ . 1° r 
' ' .. · · · · fl <• - 198 t · ~ ft - · · d t b k t d t 
. }: : /lij: 11 ~eH mt it ~tli~t9re ,fl},_l g_8l mY ~it&~~" !tP.~,Jq" 
my gToceries. I went up o e counter LO cliecK tnem. '.L'.uere 
was an awful cr~)Yil H%f~= J ~ff~ }11 q»~ f8 p..ftYe my gr~ceries 
checked. I was standing m lme ann" happened to thmk of 
8Rl111.i!ttl1fn~·,I1~ftRtft_d., at. RH! !Hrn~.fh Jijk~ tl}i~ .Jm?i1~P~Hn_ f }z !Pd as U,e fl o•o .l S. rn~~ mv'"]~6• O'Ot W.µ~t wanLeel and (ca L~ 1 l l~n~CT O ~cl 1:f!., a;; ~gif b.,r. \~,J~ ln't J• 'itck 
E .nt ff;,.._ ,4.W.q ~La,. m th, bq ,.Hh ~Re. tlt ,.J•lt/f i,u I._~ 1\,_,.n. 
01 me said, W nere is all i e 100a commg HOffi Y 1v.1y Sillll 
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and foot and the floor was covered with blood. I felt real bad 
and the lady called Mr. Broaddus and he came there and 
helped me into the back room. He asked if I wanted some one 
to carry me home. My daughter came and took me home. 
Mr. Broaddus said somebody would be around that evening 
from the insurance company and* • .,, (R., pp. 9-10). 
The store was of recent construction and had been opened 
about thirteen months prior to the accident. The plaintiff 
had patronized the store two or three times each week over 
this thirteen-months period and was familiar with the coun-
ters and shelving thereon. She testified: 
'' Q. The store had been open about thirteen months Y 
'' A. Yes; I went there when it opened and have been going 
there regularly, two or three times a week. · 
'' Q. Your purchases were of a general nature; that is, you 
would buy things of one kind or another all over the .store T 
"A. Yes, sir'' (R., pp. 16-17). 
** * • • 
'' Q. Now., Mrs. Steinbrecher, did you know that all those 
shelves in that store had g·oods on the bottom of them from 
which goods could be purchased Y 
'' A. I knew it, but I was not looking to be hurt. 
'' Q. You knew there was a lower shelf7 
'' A. Yes, sir; but I was near them; right on the side'' (R., 
p. 19). 
• • • • 
"Q. You say you had been in that store over a year and 
did not know these counters had corners on them Y 
"A. Yes, I knew that, but I did not know I would be hurt 
on them" (R., pp. 19-20). 
Her only explanation for receiving the injury was that 
the shelf was, ''pointed! sort of pointed'' (R., p. 15). The 
real explanation of the accident is contained in plaintiff's 
own words set forth below : 
'' I was standing in line and happened to think of something 
I wanted and I turned like this (indicating) and as I turned 
to go I struck my leg" (R., p. 9) . 
... ... ... 
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''Q. Did yon know that these counters had corners on the 
shelves! · 
'' A. Yes, I knew; but I wanted to get home and wanted to 
get something and I turned around and g·ot hurt. 
'' Q. Was the store so c1·owded you could not see Y 
'' A. It was so crowded I did not look. 
'·' Q. You did not look before you moved Y 
"A. No, I did not" (R .. , p. 20). 
She testified that she was treated by Dr. (A. E.) Turman; 
whose bill was $25.00, and that she, "had to sit around in a 
chair and could not move around for over three *months'' 
5* (R., p. 15}. 
Dr. A. E. Turman testified that he had a, record of 
seeing the plaintiff only three times between May 23rd and 
June 18th, at which later date he discharged her with the 
wound as about healed, and that in his opinion she would re-
cover all. right and there would be no permanent injury. He 
further stated that his bill was only $9.00, although he might 
have seen the plaintiff on occasions of which he had no rec-
ord, but for which he made no charge. 
At the conclusion of the facts recited above, the plaintiff 
rested her case. Defendant thereupon made a motion to 
strike out the plaintiff's evidence on the ground that no ac-
tionable negligence in the design, construction and mainte-
ance of the shelving on the part of the defendant had been 
shown, and on the further ground that in accordance with 
the plaintiff's own testimony, set forth above, she knew of 
the existence of the pointed shelving, it was just as open and 
obvious to her as it was to the defendant, and that the sole 
cause of her injury was her failure to look where she was 
going. The Court overruled defendant's motion without as-
signing any reasons therefor, although there was absolutely 
no testimony to show in what respect the counters were neg-
ligently designed, maintained or constructed, or what was the 
proper design and construction of such counters. There was 
similarly no di~pute in the evidence as to the facts that the 
plaintiff knew of the existence of the shelving on the 
6* counters and failed to "look where she was going imme-
diately prior to the accident. 
Mrs. E. M. Lefler testified that she was in the store at the 
time of the accident, but did not witness it. She assisted the 
plaintiff in bandaging the wound she received (R., p. 31). She 
further testified that the store was well lighted, that there 
was no difficulty in seeing the shelves on the counter (R., p .. 
32)., and that she would not classify the corners on the shelf 
as being sharp (R., p. 34). 
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Ralph M. Wilkinson testified that he was employed by 
Ruffin & Payne, Inc., whose business was lumber and mill 
work, and that his firm designed and constructed the co~nter. 
in the store which was involved in the accident (R., Pr·:·35). 
Blueprint copy of the plans and specifications of the counter 
were introduced in evidence (Exhibit No. 5). In addition to 
manufacturing the counters for the defendant, his :firm also 
made them for the Great Atlantic and Penders stores in Rich-
mond and Petersburg·, and for Colonial Stores in Newport 
News (R., p. 37). The shelf extended 10% in. from the floor 
and the edge thereof extended 31h in. out from the baseboard 
beneath it (R., p. 37). The defendant offered testimony to 
show that the counters and shelves thereon were manufactured 
in accordance with approved or customary form of such coun-
ters in use in stores similar to the Sanitary Grocery Company 
in this and similar localities. Plaintiff objected to this testi-
mony, and the Court refused to admit it (R., p. 41)., but al-
lowed the witness to testify that the counter in question 
7* was in form used by the *defendant in this and other 
stores in this and other localities. The defendant ex-
cepted to the ruling of the Court (R., p. 47). This witness 
testified that the moulding on the shelf where plaintiff was 
injured was a '' round corner'' (R., p. 48). 
C. M. Hutcherson testified that he was office manager of 
the defendant's Richmond office, and that reports of accidents 
occurring· in defendant's store in this locality were reported 
to him. He testified that about one thousand customers per 
day entered the store where the accident occurred. The Court 
refused to allow this witness to testifv that there had been 
no other accidents such as was sustained by the plaintiff on 
the shelving, to which the defendant excepted (R., pp. 51 and 
53, and ans. thereto, p. 59). 
Mr. F. D. Broaddus, manager of the store where the acci-
dent occurred, was checking out customers at the time., and 
did not witness it, but his attention was attracted by Mrs.· 
Lefler and he immediately went to Mrs. Steinbrecher, at which 
time she stated that she struck her leg against the counter, 
but made no complaint about the shelf being in a dang·erous 
condition (R., pp. 56-57). He described the shelves as being 
a light green color with the black baseboard. He also testi-
fied to the fact that the plaintiff was a regular customer in 
the store. 
Defendant renewed its motion to strike out the evidence on 
the grounds originally assigned, which motion was over-
ruled. Defendant likewise objected to all instructions of-
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fered by the plaintiff 011 the ground that no jury •issue 
s• was involved because no actionable negligence had been 
shown on the part of the defendant and the condition was 
known by, and open and obvious to plaintiff. The Court sub-· 
mitted the case to the jury which found in favor of the plain-
tiff .for $500.00. Defendant moved the Court to set aside the 
verdict of the jury as contrary to the law and evidence, that 
it was without evidence to support it, the verdict was exces-
sive, and ~r other error in refusing to admit evidence of-
fered. by the defendant and refused by the Court, and for 
misdirection of the jury in refusing instruction requested 
by the defendant and in granting over the objections of the 
defendant instructions requested by the plaintiff . 
.ASSIGNMENTS OF ERROR. 
I. The Court erred in 1·efusing to set aside the verdict of 
the jury., and in entering judgment for the plaintiff, because 
the verdict was contrary to the law and the evidence and was 
without evidence to support it. 
II. The Court erred in excluding testimony offered by the 
defendant that the counters and shelves thereon alleged to 
have caused plaintiff's injury were of approved or customary 
design for use in stores similar to defendant's store in this 
and similar localities. 
Ill. The Court erred in excluding testimony offered by 
the defendant that there had been no other •injuries re-
9• ceived by customers of the defendant in this store as a 
result of coming in contact with shelves on the counters. 
IV. The Court erred in granting at the request of the plain-
tiff and over the objection of the defendant, Instructions Nos. 
1, 4, 5 and 7. 
V. The Court erred in refusing Instruction No. C offered 
by the defendant. 
VI. The Court erred in refusing to set aside the verdict 
of the jury on the ground that it was excessive. 
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.ARGUMENT. 
Assignments of Error Nos. I and IV. 
Assignments of Error Nos. I and IV are so closely allied 
that they will be considered together. 
In the recent case of Knight v. Moore, 179 Va. 139, this 
Court reviewed the decisions applicable to the duties owed 
an invitee. 
"The owner of premises is not an insurer of his invitee 's 
safety thereon. Turne·r v. Carneal, 156 Va. 889, 894, 159 S. E. 
72. He must use ordinary care to render the premises rea-
sonably safe for the invitee's visit. Richmond & M. Ry. Go. 
v. Moore's Adni'r., 94 Va. 493, 504, 27 S. E. 70., 37 L. R. A. 
258; 1¥ illiam-son v. Wellman, 156 Va. 417, 424, 158 S. E. 777 ; 
Raylass Chain Stores v. DeJarnette, 163 Va. 938, 943, 178 
S. E. 34, 35. 
'' While the owner must give notice or warning· of an un-
safe condition which is known to him and is unknown to the 
invitee, such notice is not required where the dangerous condi-
tion is open and obvious, and is patent to a reasonable person 
exercising ordinary care for his own safety. Eastern Shore 
of Virginia Agricultural Ass'n v. LeGato, 151 Va. 614, 619, 
620, 144 S. E. 713. 
10* •,'The duty which a property owner owes to an in-
vitee is co-extensive with and limited by the invitation. 
In other words, the duty of exercising ordinary care to render 
the premises reasonably safe for the visit does not extend to 
places beyond the invitation and to which the invitee is not 
reasonably expected to go. Eastern Shore of Virginia. Agri-
cultural Ass'n v. LeGato, supra (151 Va., at page 619). 
'' .An invitee has the right to assume that the premises are 
reasonably safe for his visit. In the absence of knowledge 
or warning of danger, he is not required to be on the lookout 
for it. Eastern Shore of Virginia. A,qricultural .Ass'n v. Le-
Gato, supra (151 Va .. , at page 618); Raylass Chain Stores v. 
DeJarnette, supra (163 Va., at page 946, 178 S. E., at page 
37)." 
The defendant was not an insurer of the safetv of the 
plaintiff while on its premises. The fact that she was injured 
was not sufficient to allow the case to go to the jury, or to 
support their verdict, but that is essentially the result in this 
case. The plaintiff offered no evidence to show that the shelf 
was negligently designed, constructed or maintained. A fair 
appraisal of the testimony reveals only one explanation for 
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the accident, and that was Mrs. Steinbrecher 's anxiety to ob-
tain something which she had forgotten and her failure to 
look where she was going to obtain the forgotten parcel. The 
fact that she says the store was crowded at the time made it 
all the more important that she look, since she testified she 
knew of the existence of the shelving near the bottom of the 
counters. Since there was no conflict in the evidence as to 
the cause., and only one inference could be drawn therefrom, 
that is, the failure of the plaintiff to look where she was go-
ing, the question of whether or not the defendant had exer-
cised proper care in the design, construction and mainte-
11 * · nance of its counters and iM<whether the injuries to the 
plaintiff resulted from her own negligence, were mat-
ters of law for the Court, citing Knight v. Moore, su,pra. 
Since the plaintiff knew of the existence of the shelving and 
its condition, and assuming·, but not admitting, 'that the con-
dition was dangerous, it was as open and obvious to the plain-
tiff as to the defendant, and should have been observed by 
her in the exercise of ordinary care, and her failure to look 
before going for the forgotten package and observing it will 
bar her recovery. Eastern Shore of- Va. Agricultural Ass'n 
v. LeCato, 151 Va. 614; Knight v. Moore, supra. 
There was insufficient evidence to support the jury verdict 
either on the ground of lack of primary negligence on the 
part of the defendant, or because of plaintiff's failure to exer-
cise care for her own part. It follows that Instructions Nos. 
1, 4, 5 and 7 for the plaintiff were erroneously granted. No 
objection was made as to the form of these instructions. 
If our contention in respect to these Assignments is cor-
rect, then this Court should enter final judg·ment in favor 
of the defendant. · 
Assigmnents of Error Nos. II anll V. 
The Court refused to admit evidence ten'dered by the plain-
tiff to the effect that the shelf in question was of approved 
or customary design in use in stores doing· a business similar 
to that of the defendant in this and similar •localities. 
12* The effect of the refusal of the Court to admit this evi-
dence was to allow the jury to set up a standard of de-
sign of its own even thoug·h they may have known nothing of 
the proper design of such counters. The further effect of this 
ruling was the inability of the defendant to show that it had 
used the utmost care in selecting its fixtures, and that the fix-
ture was in fact of the very best design. In 100 A. L. R., at 
page 715, it is said: 
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'' As was stated in the annotation in 33 A. L. R. 188., it 
seems that generally a store proprietor can escape liability 
for an injury on his premises by showing that it was caused 
by something commonly present in stores, such as a standard 
device or usual custom of arranging· or displaying the goods. 
See Smith v. Marks Isaacs Co. (1933), .... La. App ..... , 
147 So. 118; Shorkey v. Great .Atlantic db P. Tea Co. (1932), 
259 Mich. 450,243 N. W. 257, infra, III. (registers); Yearsley 
v. Americ(1!11, Stores Co. (1929), '97 Pa. Super. Ct. 275, infra, 
III. (registers); Taylor v. Popitlar Dry Goods Co. (1928), 
Tex. Civ. App.) 10 S. W. (2d) 191 (falling plaster); Crump 
v. Hellams (1931; Tex. Civ. App.)., 41 S. Vv. (2d) 288. 
''Moreover, it has been held that a complaint in an action 
by one injured through a fall from a stool provided by the 
proprietor of a store, the defendant, for the use of customers 
purchasing overshoes, which contained no allegation that the 
stool was defective, should have been dismissed. Joyce v. 
1¥. T. Grant Co. (1935), 243 App. Div. 847., 278 N. Y. S. 435. 
· "The owners of a self-serving grocery store were held not 
negligent in respect to injuries suffered by the plaintiff, where 
it appeared that her injuries occurred when, on rising from 
a stooping position to get a bottle of milk out of the lowest 
compartment in the ice box, she struck her back upon the door 
of a higher compartment just opened by another customer, 
and it was shown that the refrigerator was of a standard 
pattern commonly used in stores of similar type., that the 
doors had springs attached to their hinges which forced the 
door shut when released from its open position by a customer, 
and that plaintiff was a mature woman, with experience in 
the use of this same r.efrigerator and in the operation of this 
self-serving store. Crmnp v. Hellams (1931; Tex. Civ. App.) 
41 s. w. (2d) 288. 
13* *"In Smith v. Marks Isaacs Co. (1933), .... La. App . 
. . . . , 147 So. 118, it was held that a beauty shop pro-
prietor was not Hable for injuries to a customer who fell as 
she was alighting· from one of its chairs, where it appeared 
that the chair was on rollers of a standard type in use all over 
the country, and that the defendant's marble floor was free 
from any slippery substance, even though it also appeared 
that the defendant's employee did not assist the plaintiff in 
El lighting, since the chair was not high, the step only a few 
inches above the floor, and the chair had never slipped or 
tilted before., so that the employee had no reason to believe 
that any assistance was necessary to one who appeared to be 
normal and able-bodied, and, though quite heavy, gave no in-
dication that her feet could not function properly. 
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"In Shorkey v. Great Atlantic & P. T.ea Co. (1932), 259 
Mich. 450,243 N. W. 257, where judgment was for the defend-
ant in an action for injuries caused by the heel of a customer's 
high-heeled shoe going through one of the meshes of a hot-air 
register, the court said: 'The fact that the register was of 
standard construction, of a kind in common use in public 
places, while not an absolute defense • * * is evidence that 
an ordinarily prudent person would not have deemed it dan-
gerous • ·*· ~. The further fact that a multitude of women 
customers h~d walked over the register during defendant's 
occupancy of the store without accident, and the lack of simi-
lar accide_nt elsewhere, are added evidence that the danger 
need not ·be apprehended from it.' See cases under heading 
'Aisles and platforms; obstructions there.,' infra, ill.'' 
It is submitted that this was relevant and important testi-
mony without which the jury could not determine whether the 
defendant had performed its duty to the plaintiff in respect 
to the design and construction of the shelf, and the refusal 
of the Court to admit this testimony was prejudicial to the 
defendant. Even if this Court is of the opinion that a jury 
question as to liability of the defendant and contributory 
negligence of the plaintiff was involved, it is respectfully 
submitted that a new trial should be awarded the defendant 
for failure of the Court to admit this testimony and defend-
ant's resulting prejudice thereby. 
14• *If our contention is correct that the Court should 
have allowed defendant to show that the shelf was de-
signed, constructed and maintained in substantially the cus-
tomary form for such shelving, and if there was no dispute in 
the evidence that the shelf was so designed, constructed and 
maintained, then it seems to us a necessary coronary that 
the Court erred in refusing to grant Instruction No. C to 
the prejudice of the defendant, for which error a new trial 
is asked in the event this Court does not enter :final judgment 
in favor of the defendant . 
.Assigmnent of Error No. III. 
The evidence showed that about one thousand customers 
a day patronized the store where the accident herein involved 
occurred. Over the period of thirteen months which the store 
l1ad been in business about 325,000 persons would have used 
the premises. (25 working days per month for 13 mos. 
x 1,000=325,000.) The Court refused evidence tendered by 
the defendant which would have shown there had been no 
other accidents such as the plaintiff was alleged to have sus-
Sanitary Groce~y Co., Inc.,, v. A. A. Steinbrecher 11 
tained. While the precise question does not appear to have 
been passed upon in the cases to be cited, it seems clear that 
this Court is of the opinion that such testimony not only is 
admissible., but may be hig·hly important. In W. T. Grant Co. 
v. Webb, 166 Va. 299, this Court reversed judgment in favor 
of the plaintiff and entered final judgment for the defendant. 
The plaintiff contended that she had slipped and fallen 
15• on the floor of defendant's *store, presumably from a 
deposit of oil. Holding· that there had been no evidence 
of negligence, this Court ref erred to some of the facts as 
follows: 
'' The undisputed evidence for defendant was to the effect 
that the floor was not treated with oil, but with a preparation 
known as Trackless Floor Dressing; that the last treatment 
was given on October 21st, some twelve days prior to the 
date of the accident; then the floor was mopped dry with a 
mop, and no liquid left; that every night it was swept or 
mopped after closing time; that approximately 1,600 cus-
t01ners a clay had been -in the store in the interval between 
October .21st a.nd November 2nd, and no one had slipped or 
fallen on the floors. At the counter Mrs. Webb fell, there 
was nothing unusual noticed there before, or immediately 
after the accident., no liquid or loose oil observable.'' (Italics 
supplied.) 
In State Planters Bank db Trust Co. v. Gans, 172 Va. '76, 
this Court likewise set aside the verdict of the jury and en-
tered final judgment for the defendant on the ground that 
there had been no actionable negligence shown on the part 
of the defendant. In commenting on the facts, this Court 
said: 
"It further appears that more than six hundred persons 
daily, during· business hours, had used these steps for eleven 
years prior to the accident, and that approximately the same 
number had used them from the day of the accident until 
l\Iarch, 1937, when, in the regular course of business, the old 
matting was removed and replaced by carborundum. Ditrin,g 
all this t·inie the plaintiff was the only person known to have 
been injured on the steps." (Italics supplied.) 
While it may be true that in some cases other accidents or 
absence of them may not be shown, the foregoing cases appear 
to recognize that there are exceptions to this rule. ·where 
the conditions are substantially the same and would explain 
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the occurrence of an accident., or would show that there 
16* is some other explanation for an accident, •the authori-
ties appear to hold that such testimony is relevant. 
Assignrnent of Error No. VI. 
,ve have been unable to find any Virginia cases that have 
held that a verdict for $500.00 under such· circumstances as 
existed in this case, was excessive as a matter of law, but 
where the only expense suffered by the plaintiff was the sum 
of $9.00 for medical treatment, and there was no other pe-
cuniary loss involved, such as loss of wages, or hospital ex-
pense, it is submitted that the damages awarded were un-
reasonable in view of the injury to and the expense of the 
plaintiff, and the verdict should be set aside on this ground 
and a new trial awarded, should the Court be of opinion that 
a jury question is involved. 
CONCLUSION. 
For the foregoing reasons, it is submitted that the judg-
ment of the lower Court should be reversed and final judgment 
entered herein in favor of the defendant. But if this Court 
is of the opinion that final judgment should not be entered 
for the defendant, then this Court should award a new trial 
to foe defendant for errors committed by the lower Court and 
discussed in Assignments of Error Nos:n., III, IV, V and VI. 
A copy of this petition was delivered to Thomas A. Wil-
liams, Esquire, Counsel for the Defendant in Error, on April 
18, 1944. 
17• •counsel for Plaintiff in Error desire to state orally 
to the Court their reasons for reviewing the decision 
herein complained of. 
Respectfilliy submitted, 
PARRISH, BUTCHER AND PAR.RISH, 
Counsel for Plaintiff in Error, 
Mutual Building, 
~ichmond, Virginia. 
I, R. R. Parrish., attorney practicing in the Supreme Court 
of Appeals of Virginia, do certify that in my opinion the 
judgment complained of in the foregoing petition should be 
reviewed. 
Sanitary Grocery Co., Inc.~ v. A. A. Steinbrecher 
Given under my hand this 18 day of April, 1944. 
Received April 18, 1944. 
R. R. PARRISH, 
Mutual Building, 
Richmond, Virginia. 
M. B. 1N ATTS, Clerk. 
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May 3, 1944. Writ of error and su,persedeas awarded by 
the court. No additional bond required. 
RECORD· 
VIRGINIA: 
l\L B. W. 
Pleas before the Honorable Willis C. Pulliam, Judge of 
the Hustings Court of the City of Richmond, Part II, held 
for the said Citv at the Courthouse thereof -at Tenth and 
Hul~ Streets on "the 14th day of February, 1944. 
Be it remembered that heretofore, w-wit: In the Clerk's 
Office of the said Hustings Court of the City of Richmond, 
Part II, the 20th day of January, 1943 : Came Annie A. 
Steinbrecher, by counsel, and filed her Notice of Motion for 
Judgment against Sanitary Grocery Company, Inc., a foreign 
corporation, trading as Safeway Stores., which Notice of Mo-
tion is in the words and :figures following, to-wit: 
Virginia: 
In the Hustings Court Part II of the City of Richmond. 
Annie A. Steinbrecher, plaintiff 
against 
Sanitary Grocery Company, Inc., a foreign corporation, trad-
ing as Safeway Stores, defendant . 
NOTICE OF MOTION FOR JUDGMENT. 
To Sanitary Grocery Company, Inc., a foreign corporation, 
trading· as S'af eway Stores ; 3031 Norfolk Street; Richmond, 
Virginia: 
• 
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Take notice that on the 8th day of February,, 1943, at 10 
o'clock A. M. or as soon thereafter as Annie A. Steinbrecher,. 
hereinafter called the plaintiff, can be heard, she 
page 3 ~ will move the Hustings Court, Part II, of the City 
of Richmond at its Courthouse in South Richmond 
for judgm~nt against the Sanitary Grocery Company, Inc., 
a foreign coi;poration, trading as Safeway Stores, hereinafter 
called the defendant, in the sum of Five Thousand Dollars . 
($5,000.00) due to the plaintiff by the defendant by reason 
of the following facts : 
That heretofore to-wit that on or about the 23rd day of 
May., 1942, the defendant was the owner, operator and in con-
trol of premises known as Safeway Stores at Mulberry and 
Cary Streets in the City of Richmond, Virginia, on which said 
premises defendant operated a grocery store to which the 
public, and particularly the plaintiff, was invited; whereupon, 
it became and was the duty of the defendant to keep and main-
tain its said premises in a reasonably safe condition, and to 
warn of any defects thereon and therein so as not to injure 
persons and particularly the plaintiff. 
Yet, the said defendant, disregarding its duty and duties 
on or about the 23rd day of May, 1942, carelessly and neg·li-
gently failed and refused to kee_p and maintain its said prem-
ises in a reasonably safe condit10n and failed and refused to 
warn the plaintiff of the defect and defects therein; and as a 
direct result thereof, plaintiff being upon the said premises 
at the invitation of the defendant for the purpose of making 
certain purchases was grievously injured by the protruding 
sharp edge of certain shelving or cases in and on said prem-
ises., severely lacerating, bruising, cutting her leg, veins and 
arteries theerof; whereby, she became sick, lame and disabled 
and suffered great bodily pain and mental anguish, and so 
continues to suffer and was permanently injured 
page 4 ~ and disfigured, and was prevented from following 
her usual affairs for a long space of time, and caused 
to expend large sums of money endeavoring to be cured of 
ber said injuries. 
All to the damage of the plaintiff in the sum of Five Thou-
sand Dollars ($5,000.00), and therefore she gives you this 
notice of· motion for judgment. 
THOMAS A. "WILLIAMS, 
L. C. 0 'CONNOR, p. q. 
ANNIE STEINBRECHER, 
By Counsel .. 
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And at another day, to-wit: at a Hustings Court of the 
City of Richmond, Part II, held the 8th day of ·February, 
1943. 
This day came the plaintiff, by counsel, and on her motion 
it is ordered that this case be docketed and continued. 
And at another day, to-wit: at a Hustings Court of the 
City of Richmond, Part II, held the 27th day of July, 1943. 
This day came the plaintiff and defendant, by counsel, and 
thereupon the defendant filed herein its plea of "not g·uilty" 
and put itself upon the Country and the plaintiff likewise. 
And thereupon came a jury, to-wit: James A. Barbee, "\V. 
Roland Galvin, Allen H King., Philip J. Snider, Ernest P. 
King, Jr., William "\V. Headley and L. H. Walton, who being 
sworn well and truly to try the issue joined in this case and 
having beard the evidence and arguments of counsel, were 
sent out of Court to consult of a verdict and after some time 
returned into Court with a verdict in the words and :figures 
following, to-wit: "We, the Jury, on the issue joined :find 
for the plaintiff and assess her damag~s · at Five Hundred 
Dollars ($500.00) ". 
Thereupon the defendant, by counsel, moved the 
page 5 ~ Court to set aside the said verdict of the jury as 
contrary to the law and the evidence, and without 
evidence to support it, because the verdict is excessive and be-
cause of errors committed by the Court in g·ranting· and refus-
ing instructions over the objection of the defendant., and be-
cause of refusal to admit certain evidence offered by the de-
fendant, which motion the Court continued for argument to 
be heard thereon. 
And at another day, to-wit: at a Hustings Court of the 
City of Richmond, Part II, held the 23rd day of December, 
1943. 
This day came the plaintiff and the defendant by counsel, 
and the Court having heard argument of counsel upon de-
fendant's motion to set aside the verdict of the jury rendered 
herein for numerous reasons assigned ; and the Court being 
now advised of its judgment to be rendered herein, doth over-
rule the said motion, and doth make a part of the record 
herein its written opinion dated October 21, 1943, to which 
action of the Court the defendant., by counsel, objected and 
excepted. 
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The ref ore it is considered by the Court that the plaintiff 
recover of the defendant the sum of Five Hundred Dollars 
with interest thereon to be computed at the rate of six- per 
centum per annum from the 27th day of July, 1943, until paid 
and her costs by her in this action e~pended. 
Memorandum: Upon the trial of this case the plaintiff and 
tbe defendant excepted to sundry opinions of the Court given 
against them and on their motion leave is hereby given each 
of them to file bills of exception or certificates of exception 
herein at any time within sixty days from this date as pre-
scribed by law. 
. And the defendant having indicated its intention 
page 6 ~ to apply to the Supreme Court of Appeals of Vir-
ginia for a writ of error from and suversedeas to 
said judgment, upon motion of said defendant by counsel 
execution of this judgment is suspended for a period of 
uinety days from this date, and if said petition is presented 
,Yithin said period, the operation of this judgment is sus-
pended thereafter until said Court shall have acted upon the 
petition, provided said defendant, or someone for it, within 
fifteen days from this date, shall enter into a bond in the 
penalty of Eight Hundred Dollars, with security to be ap-
proved by the Clerk of this Court, conditioned and payable 
as the law directs .,according to the provisions of Section 6351 
of the Code of Virginia. 
(Filed December 23, 1943) 
Virginia: 
In the Hustings Court of the City of Richmond, Part II. 
Annie A. Steinbrecher, plaintiff 
against 
Sanitary Grocery Company, Inc., a foreign corporation, trad-
ing as Safeway Stores, defendant 
OPINION OF THE COURT. 
This case was tried on July 27th, 1943, and a verdict was 
rendered against the defendant in the sum of ~ive Hundred 
Dollars in favor of the plaintiff. 
The defendant thereupon moved the Court to set this ver-
dict aside for numerous reasons assigned. 
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The Court has given this motion due consideration, as well 
as authorities cited by counsel; and the Court is of the opin-
ion that this verdict should not be set aside, and the 
page 7 } Court doth so decide. 
Counsel will please prepare the proper order 
carrying out the Court's decision. 
October 21., 1943. 
WILLIS C. PULLIAM, 
Judge. 
And at another day, to-wit: at a Hustings Court of the 
City of Richmond, Part II, held the 14th day of February, 
1944. 
· This day came the defendant, by counsel, and on its motion, 
and after due written notice to the plaintiff, the stenographic· 
transcript of the testimony and other incidents of the trial in 
this case is authenticated pursuant to Rule 21 of the Supreme 
Court of Appeals of Virginia by the Judge of this Court and 
this day lodged with the Clerk of this· Court, and is ordered 
to be filed and made a part of the record in this case. 
page 8 } Virginia : 
In the Hustings Court, Part II, of the City of Richmond. 
Annie A. Steinbrecher, Plaintiff, 
'V. 
Sanitary Grocery Company, Incorporated, trading as Safe-
way Stores, Defendant. 
July 27, 1943. 
Appearances: Mr. Thomas A. Williams, Counsel for Plain-
tiff, 
Mr. Robert R. Parrish, of Messrs. Parrish & Butcher, Coun-
sel for Defendant. 
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page 9 ~ ANNIE A. STEINBRECHER., 
being first duly sworn, testified as fallows : 
DIRECT EXAMINATION. 
By Mr. Williams: 
Q. You are Mrs. Annie Steinbrecher, the plaintiff in this 
suit? 
A. Yes, sir. 
Q. How old are you 7 
A. 79. 
Q. You are more than 21 T 
A. Yes. I went into the store and got my basket and got 
mv groceries. I went up to the counter to check them. There 
was an awful crowd there. I was in line to have my groceries 
checked. I was standing in line and happened to think of 
something I wanted and I turned, like this (indicating), and 
as I turned to go I struck my leg. I got what I wanted and 
I came back and stood in line again, and the "lady in the back 
of me said, '' Where is all the blood coming from f '' My shin 
and foot and the floor· was covered with blood. I felt real 
bad and the lady called Mr. Broaddus and he came there and 
helped me into the back room. He asked if I wanted some 
one to carry my home. My daughter came and took me home. 
Mr. Broaddus said somebody would be around that 
page 10 ~ evening from the insurance company and-
By 1\f r. Parrish : If your Honor please, we have a matter 
we would like to take up in the absence of the- jury. 
By the Court: Take the jnry out, Sergeant. 
Jury out. 
By Mr. Parrish: If your Honor please, I don't believe I 
J1ave ever seen the question of insurance injected so quickly 
into a case in the very first answer. It seems what the wit-
. ness might have been cautioned to some extent, so as to 
obviate this situation. I don't know that your Honor can 
eradicate from the jury's mind the question of insurance .. 
It is true., I believe, that probably the Sanitary Company is 
about as well off as an insurance company. At the same time,. 
I don't like to waive any rights my client might have by go-
ing ahead. If your Honor is of the opinion that by proper 
instruction to the jury we might pi-oceed I would be inclined 
to not make a motion for a mistrial. The jury and witnesses 
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have been summoned and I don't like to cause any delay. 
By Mr. Williams: Don't you think telling it now to disre- · 
gard it would have more effect than letting it go as it is. 
They are removed from the matter. I never heard 
page 11 ~ what she said until I heard it read back. 
By Mr. Parrish: I heard it. The point I want 
to make, your Honor, is I don't want the jury to feel that 
any statement Mr. Broaddus may have made at the time was 
any sort of admission of liability, because it was not. The 
answer should not have been made, in the first place, and, in 
the second place, the jury is liable to get an impression that 
it ought not to get, that the insurance company was coming 
around to settle with her. I think the jury should be cau-
tioned and that the witness should not have said what she 
did. 
By the Court: Do you want me to tell the jury that? 
By Mr. Parrish: Yes; I think the jury should be cau-
tioned. 
By Mr. "Williams: The only thing about it is that our Su-
preme Court says, in this modern day and time, that it has 
become almost axiomatic that the insurance companies are 
in it. The Supreme Court says it don't make any difference 
if you instruct them right. 
By the Court: I will tell the jury this matter injected into 
the case l1as no business in the record and shall 
page 12 ~ not be taken as any admission of the defepdant as 
to its liability. Mr. Parrish., you can dictate to the 
stenographer what you wish stated in the matter and have 
it read to the jury. 
By Mr. Parrish: Gentlemen of the jury, the witness made 
a statement that lVIr. Broaddus, the manager of the defend-
ant's store, said that a representative from the insurance 
company would come around to see her. You shall disregard 
this statement made by the witness, both as to the fact that 
the defendant may or may not have been injured, and also 
as any conclusion to be drawn from the statement as to an 
admission of liability on behalf of Mr. Broaddus, as the ele-
ment of insurance has nothing to do with this case, 
By the Court: Bring the jury in, Serg·eant. 
Jury in. 
By the Court: Gentlemen of the jury, the Court has a 
statement for the jury. which the stenographer will read to 
the jury. 
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Note: The stenographer reads the statement, above die-
. tated to the jury. 
By Mr. Williams : 
Q. Now, Mrs. Steinbrecher., as you entered the store, what 
street were you on when you entered the store? 
page 13 ~ A. ·what do you mean, the way I was facing? 
Q. Yes? 
A. I was going north. 
Q. What street were you on? 
A. Cary Street. 
Q. You entered from CaryY 
A. Yes, sir. 
<~. This store is located at Mulberry an"d Cary? 
A. Yes; a parking space before you go in the store. 
Q. Now, as you enter the store, is the door on the east 
side or the west side of the store? 
A. The east side. 
Q. And, then, when you enter the store, you go through 
what? 
A. You go through north. 
Q. What is the thing you go through after you get inside f 
A. This little thing that turns around. 
Q. The turnstile? 
A. Yes, sir. 
Q. Then you went where? 
A. I went all around the store and did my marketing; got 
e,rerything I wanted and then I came around to where they do 
the cJ1ecking. 
Q. The checking is done by different parties f 
.A. Yes, sir. 
Q. You said something about there was a crowd; 
page 14 } were there many people there? 
A. Yes, there was a large crowd there; one right 
after the other. 
Q. Were you in line¥ 
A. Yes, I was in line. 
Q. At what point was it that you were hurt with regard to 
the shelving; was it the point nearest the checkers, or away 
from the checkers? 
A. Away from the checkers. 
Q. Was it the first line from the checkers? 
.l\. Yes, sir. 
Q. We will use this little sketch. Now:, are you familiar 
with this little rough sketch? Here is Mulberry Street; here 
Sanitary Grocery Co., Inc.~ v. A. A. Steinbrecher 21 
Annie A. Steinbrecher. 
is Cary Street; here is the store; here is the door; here is 
the cashier's stand. Now, where were you hurt? 
A. Right here (indicating on sketch, which is filed as 
"Ex. 1 "). 
Q. Is that the corner that you designate! 
A. Yes, sir (indicated by what looks like a little bEJ,th tub). 
Q. Is that the point on whic.h you were hurt? 
A. Yes; I turned rig·ht around there and went across to the 
1rnxt stand and got another package and came back to the 
phlce where I was, and a lady back of me asked me what was 
the matter. It struck me right here (indicating). 
Q. How far is that from the floor? 
A. About thls high (indicating). 
page 15 } Q. Do you know how many inches? 
A. Seven or eight inches. 
Q. Describe that particular point where you said you were 
hurt to the jury? , 
A. Right there (indicating). 
Q. Describe it? 
A. There is a shelving there and there is a point from the 
shelf. 
Q. How far did it extend out! 
A. Two or three inches. 
Q. Is it blunt, or rounded, or what? 
A. It is pointed; sort of pointed. 
Q. It was not rounded 7 
A. No., sir. 
Q .• Just describe your succeeding injury; how long were 
you confined to the house 1 
A. Dr. Turman told me I must not move around on it. It 
was over three months I sat in a chair and could not move 
around. He said I had bursted an artery and I had my leg 
all bound up and I could not move around for three months. 
I had my leg bound up for six months. 
Q. Wl1at was the amount of Dr. Turman 's bill, Mrs. Stein-
brecher? · 
A. $25. 
Q. Did you see the picture that Mr. Parrish was using? 
A. No, I did not. 
page 16 ~ Q. I hand you this picture here. Is that in sub-
there? 
stance the make up as it was the day you were 
A. Right there (witness points to a corner). 
Q. That is the same corner as you identified here? 
A. Yes, sir. 
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Note: The picture is filed, marked ''Ex. 2". 
By Mr. Parrish: We offer, also, your Honor, another pic-
ture, which I file, marked "Ex. No. 3", which. shows the coun-
ter from another view. "Ex. No. 3" was taken with the lens 
of the c;imera facing eastwardly. I will indicate it on the 
yellow pag·e at a point between shelves 2 and 3. 
Picture "·E;x. No. 2" is taken with the lens of the camera 
facing soutli at a point 3:bout opposite shelf No. 3. 
CROSS EXAMINATION. 
By Mr. Parrish: , 
Q. Mrs. Steinbrecher, you had been in this store on a good 
many other occasions, had you not Y 
A. Yes; I went there every Saturqay and about twice dur-
ing the week. 
Q. For what period 1 
.A Ever since it had been there. 
Q. The store had been open about thirteen months f 
A. Yes; I went there when it opened and have 
page 17 ~ been going there regularly, two or three times a 
week. 
Q. Your purchases were of a general nature; that is, you 
would buy things of one kind or another all over the store f 
.A. Yes, sir. 
Q. Did you have occasion during that period of a year and 
a month to buy bread? 
A. Yes and cake, too. 
Q. Did you buy bread there f 
A. I don't believe I bought much bread there. 
Q. Did you have occasion to buy coffee and tea 6I 
A. Yes, sir. 
Q. The coffee counter is the last counter on the right be-
fore yon ge~ to the checking station, is it n·ot? 
A. Yes, sir. 
Q. It is the counter to tlJe rear of the store that .you struck 
your leg-? 
A. It is exactly like I told yon on that card. 
Q. The only thing I am g·etting at, l\frs. Steinbrecher-we 
will mark this Counter No. 1, because that is the number of 
it. You have indicated at the counter where it is near. Will 
vou look at that exhibit and see if Co.nnter No. I is where 
the coffee and tea are Iocatedf 
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A. I had gotten my groceries and was standing there, wait-
ing to be checked. 
page 18 ~ Q. The question I asked you was: The only 
thing I am getting at, Mrs. Steinbrecher-we will 
mark this Counter No. 1, because that is the number of it. 
You have indicated at the counter where it is near. Will you 
look at that exhibit and see if Counter No. 1 is where the 
coffee and tea are located f. 
A. I did not buy any coffee and tea there, that day. 
Q. Will you answer my question? 
A. I had purchased coffee and tea in the store. 
Q. If it would be shown that the coffee and tea counter 
had not been moved since the opening of the store-were 
you at that counter1 
A. I don't know that. 
Q~ Did you have occasion during that period of over a year 
to purchase any sort of molasses 1 
A. No, I did not. 
Q. Did you have occasion to purchase flour in the store 1 
A. Yes, I used to buy flour there. 
Q. I hand you "Exhibit No. 2'' and ask you to look at it 
and see if the counter, shown in the picture as holding flour, 
was in substantially the same form when the picture was 
taken as when you purchased the flour¥ 
A. It looks to me on the picture like that was in the same 
direction.· 
page 19 ~ Q. Now, Mrs. Steinbrecher, did you know that 
all those shelves in that store had g·oods on the 
bottom of them from which goods could be purchased t 
A. I knew it, but I was not looking to be hurt. 
Q. You knew there was a lower shelf! 
A. Yes, sir; but I was near them; right on the side. 
Q. You say you knew there was a lower shelf 1 
A. Yes, but I did not know it had a point. . 
Q. You knew the counter was rather rectangular in shape f 
A. No, sir. 
Q. As often as you had been in that store you say you did 
not know it was rather rectangular in shape 1 
A. No; I just got my things and came out. 
Q. Did you know or not that there were separate counters, 
eight of them, rather than one counter i 
A. Yes, certainly. 
Q. If there was more than one counter it had to have a 
break in it somewhere1 
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A. I don't know. 
Q. It had to have a corner on iU 
A. Yes, they all had a corner on it. 
Q. And you knew they had a corner on it? 
A. No, I did not know anything about it. 
Q. You say you had been in that store over a year and did 
not know the·se counters had corners on them t 
page 20 } A. Yes, I knew that, but I did not know I would 
be hurt on them. 
Q. Did you know that these counters had corners on the 
shelves¥ 
A. Yes, I knew; but I wanted to get home and wanted to 
get something and I turned around and got hurt. 
Q. vVas the store so crowded you could not see? 
A. It was so crowded I did not look. 
Q. You did not look before you moved? 
A. No, I did not. 
Q. What counter· were you going to from the position you 
were in? 
A. I was turning around to go to the next counter. 
Q. By next counter do you mean, Mrs. Steinbrecher, Coun-
ter No. 2 or Counter No. 4 7 
A. I turned at Counter No. 1 and right up this way and 
went to this Counter No. 5. 
Q. In order to get over to that Counter No. 5, you had to 
pass at least three counters, did you not? 
A. No, I don't think I did. I just went right up there to 
No. 5. 
Q. To get to the counter you have designated as 5, you had 
to pass by three counters, did you not? 
A. I went straight up the aisle and .got it. 
page 21 } Q. You still did not look for any of the corners 
on any of the counters where you were going? 
A. It was so crowded with people that I could not look. 
Q. I notice that you have been looking at the picture with 
glasses. I presume your eyesight is good 7 
A. I cannot read without glasses. 
Q. This last shelf, on which you state you struck your_ leg, 
is painted a light green and the wainscoting black, at least, 
it was when you were cut? 
A. I could not tell you. 
Q. You had been over that store for over a year, had you 
not noticed how they were painted 1 
A. Most all of them were painted a light color. 
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Q. And it was so painted on the day that you were hurU 
A. I think so. 
Q. How often did Dr. Turman see you, Mrs. Steinbrecher! 
A. I could not exactly tell; several times; then he always 
called up and inquired about me. 
Q. Do you recall a Mrs. Lefler, who assisted you after you 
hurt your leg, Mrs. Steinbrecher Y 
A. Do I know her? ' 
Q. Yes. 
A. No, sir. 
Q. Do you recall a lady who did assist you? 
A. Yes, a lady took her handkerchief and tied it around 
my leg· to stop the bleeding. 
page 22 ~ Q. Mr. Broaddus 'phoned your son to come after 
you? 
A. Yes; he told me somebody would come that evening. 
Q. He assisted you from the store·? 
A. Yes, and he told me somebody would be up there to see 
me. 
Q. You did not say anything to Mr. Broaddus about you 
thoug·ht that shelving had hurt your leg, did you? 
A. No, sir. 
(The witness stood aside.) 
page 23 } DR. A. E. TURMAN, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Williams: 
Q. You are Dr. A. E. Turman? 
A. Yes. 
Q. How long have you been practicing medicine in Rich-
mond? 
A. Fifty years. No, forty-one years in Richmond. 
Q. Did you see Mrs. Steinbrecher for an injury received 
on May 23, 1942? 
A. Yes, sir. 
Q. Will you describe what you found and your treatment 
·of her? • 
A. She had a punctured wound on the left leg on the outer 
side, which was bleeding. 
Q. How long did you treat her T 
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.A. vVell, I only have a record of having seen her on May 
23 and 28th and June 18. It has been some time. It is my 
opinion that I saw Mrs. Steinbrecher more often, more times, 
than that; but that is all the record I have. I looked at the 
record this morning. 
Q. What did the punctured wound destroy or damage-
what part of her leg! 
.A. .A punctured wound, about the middle of the outer side 
of the left leg. 
page 24 ~ Q. .Any internal injury¥ 
.A. None observable. 
Q. Did it cut any vein, or artery, or what! 
A. It cut a blood vessel or artery; that was bleeding. 
Q. You heard her explain your bill was $25. T 
.A. I did not hear it; I could not hear what she said; but my 
bill, according· to what I have on the record, was $9. That 
is all I have, but I expect she kept a better account than I 
did; but that is all I have on my record, three visits. 
Q. Do you remember what period of time you treated her, 
and I ask that you look over this letter to refresh your mind 1 
.A. Yes. 
Q. Does that refresh your mind over what period of time 
you attended bed 
A. That states on the 23rd of May I attended her, and the 
last time was on· the 18th of June 1942. 
Note : The letter is filed, marked '' Ex. No. 4' '. 
CROSS EXAMINATlON. 
By Mr. Parrish: 
Q. Dr. Turman, do you keep a record for the purpose of 
billing your patients for visits to them? 
page 25 ~ . A. I usually do; put down the visits that I make 
on a card. 
Q. Is that your record, or a copy of iU 
A. That is a copy. I first thought I would bring the card, 
but I thought this would he more handy. 
Q. If you saw her more than three times it is likely that 
you would have some record of it, is it noU 
A. I may not have recorded it. I have been knowing Mrs. 
Steinbrecher for a number of years and she is an elderly lady 
and a number of times I have seen her during these years 
I have made no record, and I think that explains the fact. 
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It is my opinion that I did see her more than these three 
visits, and when I looked at my card that corresponded .to 
the letter I wrote there. . 
Q. Assuming that you did visit her more than three visits, 
did you make a charge for iU 
A. No. 
Q. So, your total bill in this connection is $9. Y 
A. Yes. 
Q. Your letter of June 18, 1942, states you saw her on 
May 23rd. That is the,. date of the injury, and the last visit. 
was on June 18, 1942 t 
A. Yes; but I did not state in that letter that I saw her on 
the 28th of May. 
Q. In your letter to M:r. Williams you also state, do you 
not: '' The wound apparently is about healed, but she has a 
scab at this time, June 18, 1942. She ha's been 
page 26 ~ incapacitated since the accident, but it is my opin-
ion she will recover all"right and that there will be 
no permanent injury. '' T 
A. That was my opinion. 
Q. Has time substantiated your opinion that she has re-
covered! 
A. She says that she has pains yet in that leg, and that is 
probably due to superficial tissue that is thrown out and 
:finally draws on the nerves; nothing else could explain that. 
Q. In your letter of June 18th you state the wound is about 
healed? 
A. Yes. 
Q. And you have no record of any visit since that date T 
A. No; no record at all. 
( The witnese was excused.) · 
By Mr. Williams: That is the plaintiff's case, your Honor. 
Jury out. 
In chambers. 
By Mr. Parrish, if your Honor please, the defendant moves 
the Court to strike out all the plaintiff's evidence, 
page 27 ~ on the g-round that it is irrelevant, immaterial and 
not relevant to the issues; because no evidence 
of actionable nep;lip:ence has been shown. In substance, the 
only evidence which the plaintiff has produced is the evi-
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dence that she was injured in the store of the defendant. The 
law is well settled in Virg'inia, as your Honor knows, that 
the only duty the defendant in this case owed to the plaintiff, 
who was an invitee, was to exercise reasonable care to keep 
its store in a reasonably safe condition. The plaintiff testified 
that she had been going· in the store for a little over a year, 
that she had purchased numerous articles, all her line of gro-
ceries, from the store, which she knew the shelving was on 
their counters; that it was painted a light color, a light green. 
,She did not say a light green, but the evidence will show it 
is a light green, and in going from one counter to another 
counter she knew she k1iew she had to pass three counters. 
She made no attempt to look when she was rounding the 
corners and struck her leg. There is absolutely no evidence 
that the defendant's counter in the store was constructed in 
a negligent manner or kept iu a negligent condition. The 
burden is on the plaintiff to show that there was 
page 28 ~ such negligence, ·and before the case can continue 
there must be evidence to show that the counters 
were designed, constructed or maintained in a negligent man-
ner. The evidence will show there was no such negligence. 
We know that accidents happen every day. We stump our 
toes; we strike corners on our desks going around the desk, 
and before this case can be presented to the jury to pass on 
there must be some evidence to show that the store was kept 
in a negligent condition, and there is absolute lack of negli-
g·ence up to this time. 
By Mr. -Williams: If your Honor please, for a perfect 
understanding of this case, you will look at these corners, 
these pointed corners. 
By Mr. Parrish: Who said it was a pointed corner in the 
the evidence? 
By Mr. "'Williams : She said it was a pointed corner. The 
jury has a right to draw that inference. 
By Mr. Parrish: The jury cannot set up standards of 
their own. There must be some evidence of negligence. 
By Mr. ·wmiams : The Supreme Court has decided that 
in the Acme Grocery Store case. There was a stump in the 
yard and the plaintiff stumbled over a stump left 
page 29 ~ in the parking lot at the Acme Grocery Store in 
Alexandria. This was a grocery store here. There 
was a sharp corner; she said she did not see it. She had been 
in the store before; she is an elderly woman and the proper 
placing of that shelving would be a perpendicular edge, in-
stead of that sharp point., 
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By Mr. Parrish: What evidence is there that the shelving 
should have a perpendicular edge? That is your inference. 
By Mr. Williams: That is the inference the jury has a 
right to take, your Honor. 
By Mr. Parrish: But there is no evidence to support it. 
Your Honor, this is not a latent defect case, such as a person 
sitting· on a chair and did not see a broken leg. Of course, 
the party don't have to look for a defect like that; but the 
law is where a situation is open and obvious it is the invitee 's 
duty to observe the condition, and if it is open and obvious, 
the defendant is bound to recover. Mr. Williams tells you 
what he thinks is the case; but this case has to be proved to 
show that this store, was designed, constructed or main-
tained in a neglig·ent manner. 
By the Court : I overrule the motion. 
By Mr. Parrish: We except to your Honor's ruling. 
pag·e 30 ~ EVIDENCE FOR DEFENDANT. 
In the court~room. 
Jury in. 
MRS. E. M. LEFLER, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Parrish: 
Q. Where do you live? 
A. 8 South Mulberry Street, Richmond, Va. 
Q. That is just around the corner from the Sanitary store 
at Mulberry and Cary, is it noU 
A. Yes, sir. 
Q. Have you been a patron of that Sanitary store for some 
while? . 
A. Yes, sir. 
Q. Were you in the store on May 23, 1942, when Mrs. 
Steinbrecher, the elderly lady, sustained an injury to the 
side of her left legY 
A. Yes, sir. 
Q. What was the first you knew or that, Mrs. Lefler? 
A. I heard some one state that she had been hurt. 
Q. Where were you at the time? · 
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A. I would say I was about two baskets in front of her. 
Q. You were in line going up to the checking 
page 31 ~ counter 1 . 
A. Yes, sir. 
Q. And you were about two baskets in front af her? 
A. Yes, sir. · 
Q. After you heard that statement what did you dot 
A. I turned around to look. 
Q. Will you look at "Ex. 2'' and state whether you can 
identify that Y 
A. Yes, sir. 
Q. State what it is! 
A. This is the counter at the end where she was. She was 
here, standing at the end of Counter No. 2, and I was up 
here, (indicating about the center of the aisle, about oppo-
site to Counter No. 2). 
Q. After you heard the remark that some one had been 
hurt, what did you do Y 
A. I turned around and saw blood. I don't know how 
much, but there seemed to be a little spout of blood and I 
suggested that she put a clean tissue under the stocking. 
The stocking was dark and I suggested that something white 
or clean be put close to the wound. I did not see that, because 
she did not pull her stocking down. Then I went to Mr. 
Broaddus. 
Q. Mr. Broaddus was the manager, in charge of the storet 
A. Yes, sir, and he took care of it from that time. He 
came out and took her back in the back part of 
page 32 ~ the sto:r;e. 
Q. While in your presence did Mrs. Stein-
brecher say anything to Mr. Broaddus about this counter 
being badly constructed, or pointed, or anything Y 
A. Not that I heard. 
Q. What was the condition of the floor, was there any for-
eign substance on the floor, or anything? 
A. I did not hear that statement. 
Q. What statement was it she made Y 
A. There was no statement that I heard, myself. I do 
know that she tied the place up with a dark handkerchief and 
I suggested that she put a plain white thing on it. 
Q. What was the condition of the floor that morning, as to 
whether it was well lighted, or not Y 
A. As well as I remember, it was lighted as well as it 
usually is. 
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Q. Did you ever have any difficulty in seeing the shelves on 
these counters, Mrs. Lefler "I . 
A. No, sir. 
Q. They are painted a light colort 
By Mr. "'Williams: I object. 
Q. Just tell what you know of the appearance of the coun-
ters Y 
A. I have never had any difficulty in getting around them; 
never struck them, or anything. 
Q. What color are the shelves Y 
page 33 ~ A. The shelves are white. 
Q. What color is the baseboard Y 
A. I cannot say. 
Q. Tell the best you can Y 
A. They are dark. 
CROSS EXAMINATION. 
By Mr. Williams: 
Q. Mrs. Lefler, at the time you noticed or heard the re-
mark that she was hurt was the time it was first drawn to 
Mrs. Steinbrecher's attention that she was bleeding, is not 
that righU 
A. That was when I first heard it. 
Q. You did not know she had been up here and gotten 
another package and came back into the- line before she dis-
covered that bleeding was going on Y 
. A. No, I did· not know she had been up there. 
Q. And if she says here is where she got that blow and 
came on up here to get in the line, you would not say, from 
your knowledge, that that is not the point that struck her, 
would youY 
A. I definitely say that was where she was hurt, because I 
heard these people say that she was hurt. 
Q. If it is shown in the evidence that those remarks were 
made after she had gone a.nd gotten another pack-
page 34 ~ age and came back in the line, you would not say 
that was not true, would .you Y 
A. No, sir. 
By Mr. Parrish: There is no evidence that anyone said 
she was hurt. I understand that she was in line and turned 
and went to another counter and got another package and 
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came back and some one asked '' Where is the blood coming 
from?" -
Q. Those are sharp corners to the shelving there, as you 
can see, are they not? 
A. I would not classify them as being sharp, no, sir. 
Q. Are they l)erpendicular t 
A. They are perpendicular. 
Q. They are perpendicular? 
A. Yes, they are perpendicular, as well as I remember, and 
clamped down. 
Q. Does it come to a point at all? 
A. That I could not sav. 
Q. If it is perpendiculai·., it would be a round point, would 
it noU 
A. I could not say. 
(The witness stood aside.) 
page 35 ~ R,ALPH M. "WILKINSON, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION~ 
By Mr. Parrish: 
Q. What is your age, Mr. Wilkinson? 
A. Forty-six. 
Q. By whom are you employed f 
A. Ruffin & Payne, Incorporated. 
Q. What is their business? 
A. Lumber and mill work. 
Q. How long· have you been so employed f 
A. Twentv-three years. 
Q. Are you famiiiar with the design and construction of 
the counters used in stores such as the Sanitary Grocery 
Company. Incorporated, in the City of Richmond, and otl1er 
store~ dofog a similar business? 
·A.I am. 
Q. Will you state whether or not your firm manufactures 
the counters as shown in picture, "Exhibit No. 2", for the 
Sanitary Grocerv Company? 
A. That is right. We made them for six stores in Rich-
mond and one in Petersburg. 
Q. Do vou have a blueprint copy of the plans and specifi-
cations of such counters? 
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By Mr. Williams: Now, your Honor, because he makes 
furniture and fixtures for six stores of one Com-
page 36 } pany that don't set up a standard. I don't think 
there is any standard for shelving or anything of 
that kind. It is not an intricate piece of material like a_ piece 
of metal that is fashioned. You cannot form things like that 
and call them standard, and I object to the question. 
By the Court: 
Q. Did your firm, or the people by whom you are em-
ployed, have anything to do with this store f 
A. We made the :fixtures for this store. 
By Mr. Parrish: Your Honor, I submit we certainly have 
the right to show what the construction of the counters is. 
I asked did he have a blueprint copy of the plans and specifi-
cations of these counters. 
By the Court: Of this parti_cular store? 
By Mr. Parrish: Yes, of this particular store. 
By Mr. Williams: We have no objection to that. 
Q. Is that correct, Mr. Wilkinson, that you have a blue-
print of these :fixtures in this store t 
A. Yes, sir. 
Note: Blueprint filed as "Exhibit No. 4". 
Q. ·wm you please state whether or not your firm has man-
ufactured similar fixtures for other stores engaged in a sim-
ilar business to that of the Sanitary? 
page 37} A. We make them for the Great Atlantic and 
Penders in Richmond and Petersburg and other 
places in Virginia. We also furnish some for the Colonial 
Stores in Newport News. 
Q. Is the Colonial Store in Newport News the same as the 
BiA" Star in Richmond 7 
A. They are all Big Star, Incorporated. 
Q. Will you please refer to the blueprint copy which you 
have filed and state how far the bottom shelves of Counters 
Nos. 1 and 2 extend out? 
A. 1 and 2 are the same. 
Q. The dimensions of No. 1 and No. 2 are the same that 
are shown in that picture. 
A. Yes, sir. 
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Q. Will_ you state how far the shelf extends y 
A. The shelf extends 10% inches from the floor. 
Q. How far does its edge extend out from the baseboard 
underneath Y 
A. It is 4· inches from the face of the riser to the outside 
of the stock moulding. There is a half inch floor moulding 
around th~ bottom, which would give you 3~ inch toe space .. 
You have 3~ inches to keep you from hitting your leg on the 
side. In other words, 3% inches when you stand like this 
(indicating) to keep from hitting your leg. 
page 38 ~ Q. Do you have a cross section of the edge of 
that bottom shelf, Mr. Wilkinson 1 In other words, 
is it flat, or does it have a moulding, or what is its shape Y 
A. There is a moulding on the edge of it, which is a tag · 
moulding·. The moulding is shaped like this. 
Q. Will you show that to the jury, so they can see the 
shape of that moulding¥ 
A. It comes right around th_e edge like this {indicating). 
CROSS EXAMINATION. 
By Mr. Williams: 
Q. That is the cross section Y 
A. Yes, sir. 
Q. That is not looking right at it Y 
A. No. 
Q. Is not this the end of it Y 
A. Yes. 
Q. Even then that is not a cross section of the side 1 
A. That is a view. You can see the cross section; what it 
is; the shape of it. 
Q. You don't show the corner of this on that, do you? 
A. Yes. Of course, it is not sharp. Here is the floor scene 
of it. That is looking down on top of it. That is the floor 
base. 
RE-DIRECT EXAMINATION. 
By :M:r. Parrish: 
Q. Mr. Wilkinson, from your experience, will you please 
state whether you are familiar with the approved 
page 39 ~ form for shelving used in the Sanitary stores in 
this and other localities f 
By Mr. Williams: Your Honor, I think that is answering 
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a technical question in a non-technical form. There is no 
standard set for these things by the Government or any 
others. 
By Mr. Parrish: Your Honor, he states he has been in 
this business for twenty-three years; that be manufactures 
these sections for the A. & P. and Colonial Stores under the 
name of the Big Star in Richmond and the Independent 
Stores in Richmond, and if be don't have knowledge to deter-
mine whether a form of shelving is an approved form I don't 
know who could. 
By Mr. Williams: I answer that by saying, suppose he 
should say this is an open trap; we have that open trap in 
every store of that kind; if he attempts to set up a standard 
of a thing that can damage people in the store, he cannot 
say it is standard and take from the jury the right to say 
whether it is a proper fixture or not, and I don't think you 
can set up a standard of a non-technical matter. 
By the Court: I think the objection Mr. Williams makes 
of this as standard equipment is right. He has 
page 40 ~ the right to say these counters are built for differ-
ent people and commonly used. 
By Mr. Parrish: We would like to get his answer in th~ 
record, and may I suggest that you send the jury out, your 
Honor, and I will ask the question and your Honor can have 
the stenographer read back the questions which are admissi-
ble. 
By the Court: The jury will retire. 
,Jury out. 
By Mr. Parrish: 
Q. I ask the witness substantially this question: if from 
the experience which you have stated you have had you are 
familiar with the approved form of counters used in stores 
such as the Sanitary Grocery Stores doing a general business 
in this and similar localities? 
A. I can say this is one of the most modern-
Q. Wait a minute. That goes a little ahead. First, my 
question was whether you are familiar with the approved 
form of counters! 
A. Yes, sir. 
By Mr. Williams: Approved by whom? The Lord cer-
tainly bas no't approved them and I lmve not heard of the 
Government approving them. 
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page 41 } Q. We will say the approved or customary form 
for use in such stores 1 
A. Yes, sir. 
Q. You are familiar with them? 
A. Yes, sir. 
Q. Do Counters Nos. 1 and 2, as shown in this picture, 
which you have seen, substantially conform to the customary· 
form of such counters t · 
A. Yes, sir. 
Q. Please state whether or not stores in this and similar 
localities in similar stores use substantially the s~me form 
of counters as this counter? 
A. Yes, they do. 
Q. Please give your opinion as to whether or not these 
Counters .Nos. 1 and 2 conform to the approved and cus-
tomary form of such counters in use in stores similar to the 
Sanitary Grocery Company in this and similar localities Y 
A. Yes, they do. 
By Mr. Williams : 
Q. May I ask, approved by whom? 
A. Well, what I mean by that is, I think such fixtures are 
approved and standard. 
By Mr. Parrish: 
Q. I said approved and customary form? 
page 42 ~ A. It is the most suitable counter for that kind 
of display. 
Q. Please state whether or not any other objects, such as 
cooking stoves, g·as stoves, refrigerators and kitchen cabinets 
have an offset similar to the offset shown in Picture No. 2? 
A. I cannot tell you about stoves and things like that; but 
I know that kitchen cabinets usually have a down space of 
three or four inches for persons to stand in front of the 
counters to let your feet go under. 
Q. You state that you know that kitchen cabinets and such 
articles do have a down space of three or four inches under 
them? 
A. Yes, sir. 
Q. You also state that this has a 3% inch toe space, after 
deducting the moulding? 
A. Yes, sir. 
Q. Please state whether or not in these articles, such as 
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counters and cabinets, there is a point at the end of the cab~ 
inet and counters such as this shows? 
A. Well, it would be a little different shape. 
Note: Witness draws design filed as" Ex. R. JJ;J. W. No. 6''. 
Q. That diagram you have just made is a cross section 
v~wt · 
A. It is an end view. 
Q. When you get to the end of the counter there is a right 
angle? 
page 43 ~ A. It would be like this (indicating) and the 
side of the counter comes down like this, flush. 
By Mr. Parrish: That is what we wish to go to the jury, 
your Honor, the questions we have asked and the answers 
given. • 
By Mr. Williams : I would like to ask the witness this 
question: 
Q. You were asked this question by Mr. Parrish: will you 
please state whether or not in objects such as counters and 
cabinets there is a point at the end of the cabinet, such as in 
this shelving, and you stated it would be a little different 
shape. What did you mean by that? 
A. Of course, you would not have a counter protruding 
like that, because the end of the cabinet comes down flush. 
Q. Is it not a fact that the corner that you have on your 
cabinet there could be dispensed with, the actual corner, it .. 
self, by rounding it at that point; is not that so? 
A. ·wen, it is not customary to round them. 
Q. We are talking about practical facts 7 
A. They are not rounded that way by the manufacturers; 
they have an approved method of doing that. 
Q. Who approved that 7 
A. The National Milling Manufacturing Co. and the Mor-
gan Mill Works Company. They are two of the 
page 44 ~ largest manufacturers of mill work in the coun-
try. They have their own design of cabinets, 
just like we have a stock cabinet. 
Q. I am talking about this shelving here? 
A. You were talking about cabinets. 
Q. That is the question Mr. Parrish asked you-he asked 
did they have points and you said yet. I asked you if they 
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could not round that point so there would not be a cutting 
point there 1 . 
A. Yes ; of .cours~, could do that. 
Q. And then there would not be a cutting point there, would 
theret .. 
A. No, but you could still hit your leg on it that way. 
Q. In tltls picture here, "Ex. No. 2", at this place where 
it is pointed, there would be no violence in trimming that 
point to a round, would there T 
A. No; but this piece would come on up straight, and the 
cabinet would come flush. You could still hit yourself on that 
corner. 
Q. I am talking about the evtreme end. There is no need 
for that point not to be rounded there, is there Y 
A. I think if you will look at that picture you will see they 
are rounded. 
Q. I cannot see it in the picture Y 
A. You cannot tell in the picture; it just shows the pro-
jection of the moulding. 
page 45 } Q. You show the projection of the moulding 
like that there? 
A. Yes; but that is not a sharp point. 
Q. Does that moulding look any different from the actual 
picture? 
A. Yes, look at that moulding there. If you look at that 
it looks like a shelf. 
Q. This is the side view Y 
A. No; that is the end view. That shows you what the 
moulding looks like; if you stand on top of it and look down 
you will find the corner is rounded. On the face of this is 
'the floor plan; the corners of that moulding are shaped in 
this way (indicating). 
By the Court : It is kind of cut out T 
A. Yes, sir; here is the shape of the moulding. That is 
Item No. 8; but to look at the corner of this it looks like a 
needle here; but when you look down on the face of it after 
it· is rounded you still g·et the effect of the cove, by looking 
at the end view of it. To :find the rounding part of it you 
have to look down on the face if it. 
By Mr. Parrish·: Thatis what I wish to go before the jury, 
your Honor. 
By the Court: Mr. Parrish, I think you are entitled to 
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allow him to explain to the jury about his blueprint from 
these pictures, the various phases of these mould-
page 46 r ings. When you get down to the question of sim-
ilar arrangements in other stores, I will not let 
him testify about approved, because we don't know who ap-
proved by. 
By Mr. Parrish: Strike out approved and say customary. 
By the Court: When you get to ''customary'' I will let 
him say we put similar equipment in these stores; I will al-
low that. That is as far as I will go. 
By Mr. Parrish: There is one other question I for got to 
ask him, which I would like to ask. 
Q. I will ask you, Mr. 'Wilkinson, whether or not you are 
familiar with the cost of this counter as compared with sim-
ilar counters used in other stores i 
A. I am. 
Q. What is iH 
A. It is much better quality than other chain stores use, if 
that is what you want. 
By the Court: That questions will have to be ruled out. 
By Mr. Parrish: I understand your Honor will rule out 
all the questions I have asked and permit me to ask Mr. Wil-
kinson, in the presence of the jury, to explain this moulding 
of the counters and ask whether this is the cus-. 
page 47 ~ tomary counter used in similar stores in this lo-
cality! 
By the Court: Yes. 
By Mr. Parrish: We except to the ruling of the Court. 
Jury in. 
By Mr. Parrish: 
Q. Mr. Wilkinson, will you please refer to your blueprint 
there, that part showing· the edge of the lower shelf, and 
state whether or not that edge is flat, or whether it is rounded 
out, or what is its shape? · 
A .. Right on this bottom shelf, where the moulding circles 
the bottom shelf, on the picture it looks like a sharp point, 
and on the drawin~ when vou look at that corner you will find 
it is rounded. ·when you.look at the moulding in the picture 
the corner looks sharn; when you look down on the floor 
plan it is the same as if you were standing on top of this plat-
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form and looking down on it; you will see that it is rounded. 
If you were standing off there a little ways you could not 
tell this ·corner was rounded; but when you get over the top 
of it you will see it has a little circle at the bottom. 
. Q. Will you please state whether the· counter in question 
was in the form used by the Sanitary Company in this and 
other stores in this and other localities? 
page 48 ~ A. It is. 
CROSS EXAMINATION. 
Bv Mr. "'\Villiams: 
· Q. Mr. Wilkinson, as shown on the picture here, '' Ex. No. 
2", that is the same edge as this edge here and that edge 
there; is not that right, 
A. Yes, sir. 
Q. And that is the same edge, is that right? 
A. Yes, sir. 
Q. There would be no violence in cutting that edge down 
rig·ht at that point., would there? 
li. No; that is cut down. 
Q. It don't show it, there, does it? 
A. As I just explained, you cannot see it by looking at the 
corner. If you stand back five or ten feet you cannot see 
the rounding on that moulding. 
Q. You say it is not pointed. Is there a corner? 
A. It is a round corner. 
Q. Is it round at the bottom of this piece of moulding 
hereY 
.A.. Yes, sir. 
Q: You think that is true; yon are not sure? 
A. Yes, I· am sure. 
Q. You don't find it by the picture? 
A. No, you cannot· tell on the picture. 
page 49 ~ Q. The picture shows a true condition? 
A. You do see the three shelves. 
Q. Have you been there to tell whether they conform to 
that? 
.i\.. No, sir. 
Q. The, you don't know anything about the condition rep-
resented by this particular picture 1 
A. I have not been there. 
(The witness stood aside.) 
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page 50 ~ C. l\L HUTCHERSON, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Parrish: 
Q. Please state your full name and occupation? 
.A. Charles M. Hutcherson; office manager of Safeway 
Stores. 
. Q. You are the office manager of the Richmond office,; 
A. Yes, sir. 
Q. How long have you been so employed, Mr. Hutcherson¥ 
A. I have been employed as office manag·er about sixteen 
_years. 
Q. Reports of any accidents happening in any of your Com-
pany stores on this area are supposed to be filed in your of-
fice, are they not? 
A. Yes, sir. 
Q. How many stores does your Company operate through-
out the country? 
A. Throughout the country, I think they operate about 
2400. 
Q. You, of course, are familiar with this Company store 
where this accident occurred Y 
A. Yes,sir. 
Q. Will you please state who manufactured the counter 
furniture which is in existence in that store Y 
page 51 ~ A. Yes, Ruffin & Payne, Incorporated. 
Q. You have seen the photographs Nos. 1, 2 
and 3¥ 
A. Yes, sir. 
Q. You may refer also to the blueprint and state whether 
those pictures and the blueprint represent the form of the 
fixtures in this store Y 
A. I am not familiar with that blueprint; but I do know 
that Ruffin & Payne, Incorporated, ·manufactured the :fixtures 
in that store. 
Q. The same fixtures that were in that store at the time 
Mrs. Steinbrecher was hurt? 
A. Yes, sir. 
Q. Can you tell us, Mr. Hutcherson, approximately how 
many people patronized this store around about the time of 
this accident in May, 1942? 
A. From the sale of that particular store and from our 
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best estimate, I should say it averaged a thousand customers 
a day. 
Q. Did you ever have reported to you as office manager 
any injury to any customer of your stores coming in contact 
with the lower, or any other shelf, of the counters, such as 
shown in that picture? 
By Mr. WiUiams: I object. 
By Mr. Parrish: I would like to cite to your Honor two 
· cases, Webb v. Grant Co., 166 Va., and State Plant-
page 52-~ ers Ba1ik v. Gains, 172 Va. Both of those cases re-
fer to whether or not other accidents were involved 
in similar cases. We think that is material. 
,Jury out. 
By the Court: ·what is the question f 
By Mr. Parrish: The question is as to any other injuries 
at this place on this equipment. We submit it is admissible 
under the cases I have cited. · 
By the Court: I will not allow that question. We are not 
interested in any other accident. 
By Mr. Parrish: I except to the Court's ruling for the rea-
sons I have stated and rely on the Webb v. Grant Co. and State 
Planters Bank v. Gans cases, as stated, and, to save another 
intermission, I wish to state that I propose to ask Mr. Frank 
D. Broaddus, whom the evidence will show was the manager 
of the store at the time of -this accident occurred, whether any 
other accidents to any patrons of the store as a result of 
coming in contact with the lower of the shelves of the counter 
occurred in the store from the day it opened in 1941 to the 
date of this accident, and I assume your Honor will rule the 
same way. 
page 53 ~ By the Court: I rule the same way. 
· By Mr. Parrish: Can we agree that the question 
will be considered as asked of Mr. Broaddus and I will get 
the answer from him after he goes off the stand and the ques-
tion and answer will not be admitted before the jury, but 
will be considered a part of the record t 
By the Court : Yes. 
Jury in. 
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CROSS EXAMINATION. 
By Mr. Williams: 
Q. Now, Mr. Hutcherson, you saw the shelving in the pic-
ture? 
A. Yes, sir. 
Q. Do these pictures-definitely ref erring to Ex. No. 2-
do these pictures definitely show the extent of the corner of 
the shelving? 
A. I suppose they do. . 
Q. You suppose-are you acquainted with the store, itself; 
have you been throug·h it f 
A. Yes, sir. 
Q. How many cashier's stands up here at the end of these 
counters? 
A. In that particular store, I think it is two. 
Q. Two aisles or three t 
page 54 ~ A. Two aisles. 
Q. Two aisles for the cashiers 1 
A. Yes. 
Q. There would be three, would there not? 
A. I am not sure whether three cashiers in this particular 
store or not. 
Q. The aisles for these particular cashiers, how wide is 
the space from the shelving to the wall on either side? 
A. I could not answer that. 
Q. If there are two lines of people, they are close aisles 
are they not? 
A. It would right close for those particular aisles, yes. 
(The witness stood aside.) 
page 55 ~ F. D. BROADDUS, 
being :first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Parrish: 
Q. Mr. Broaddus., what is your name1 
A. F. D. Broaddus. 
Q. Mr. Broaddus, on the 23rd of May, 1942, what was your 
occupation Y 
A. Location manager Safeway Store. · 
Q. At what store Y 
A. 2618 West Cary Street. 
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Q. How long had that store been open? 
A. One year and approximately one month. 
Q. ·wm you please state whether or not counters Nos. 1 
and 2 were in substantially the same condition on May 23, 
1942, as they were when the store was opened in April, 1941 Y 
A. They were. The :fixtures were in the same place. 
Q. Will you please refer to those photographs, or, if you 
don't have to, from your memory state what articles were 
placed for sale on counters 1 and 2? 
A. We have practically the same on 1 and 2. At the time 
on 1 was coffee and cocoa and tea and on No. 2 preserves and 
syrups. On the bottom shelves was syrups and 
page 56 ~ peanut butter. 
Q. On what counter do you have the flour! 
A. "\Ve have flour, as a rule, on No. 8. 
Q. What was the color of those shelves on the date of this 
accidentt 
A. The same color as now., a light green. 
Q. ·what ,~as the color of the baseboard on the lower shelf? 
.A. Black. · 
Q. Prior to this accident, did you know Mrs. Steinbrecher, 
the plaintiff in this case? 
.A .• Yes, sir. 
Q. She was a regular customer in your store? 
.A. Yes, sir. 
Q. ·what was the first you knew of this accident here in-
volved? 
A. When Mrs. Lefler called me back. 
Q. What did you do? 
A. I offered to do anything I could do help her. She asked 
me to call her sou or sou-in-law and I took her in the back 
room and they took her hme through the back door rather than 
take her through the front. 
Q. Did she tell you what happened 1 
A. I don't recollect whetlier she did or not. 
Q. What did she tell you, substantially? 
A. She told me she struck her leg against the counter, as 
well as I remember. 
page 57 ~ Q. "What was her attitude when vou came to her? 
A. She was very nice ; always "'bas been to me. 
She did not blame me for it and did not blame the company. 
Q. Did she make any statement to you at that time, or say 
then that the shelf was in a dangerous condition? 
A. Absolutely not. 
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CROSS EXAMINATION. 
By Mr. Williams : 
Q. Where were you at the time it happened Y 
A. I was at the checking counter. 
Q. Checking up at the checking counter i 
A. Yes, sir. 
Q. There was a line of people there, was there not f 
A. There was a small line at both counters. There gen-
erally is. 
Q. For two lines of people that is a right narrow space, is 
it not? 
A. No, the lines are separated by counters. 
Q. You mean there are not two lines that go down the aisle 
between Nos. 1 and 2 and the east wall f 




pag·e 58 ~ Q. Only one here and one on the other side l 
A. Yes, sir. 
Q. The two would not go into these counters here f 
A. No, sir. 
Q. You are sure of thaU 
A. Yes, sir. 
Q. The blank spaces are the same-the baseboard is up here 
under No. 2-several inches from here down to the floor? 
A. I am not sure. 
Q. This is the green area, is it f 
A. Yes, sir. 
Q. Light green., is it 7 
A. Yes, sir. 
Q. What is the color of the floor area 7 
A. I don't know ; something like this color in _ here ; the 
same material. 
Q. And this material is green? 
A. Yes; that is a different color green from the shelving. 
By Mr. Parrish: That is the defendant's case. 
Jury out. 
By Mr. Parrish: Your Honor, I will ask Mr. Broaddus 
the same question which I asked Mr. Hutcherson, and which 
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your Honor ruled out, so I may get the answer in the rec-
ord. 
page 59 ~ By the Court: All right. 
By Mr. Parrish: 
Q. Mr. Broaddus, did you ever have reported to you as 
manager of this store any injury to any other customer of 
your store coming in contact with the lower or any other 
shelf of the counters, such as shown in that picturef 
A. I never have; even up to now. 
( The witness stoo~ aside.) 
By Mr. Parrish: The defendant renews its motion to strike 
all the testimony in the case on the ground that no actionable 
negligence has been shown here from the plaintiff's evidence 
or from the entire evidence in the case. 
By the Court : Overruled. 
By Mr. Parrish: Exception noted. 
page 60 ~ INSTRUCTIONS GRANTED AT THE RE-
QUEST OF THE PLAINTIFF: 
Instruction No. 1. 
The Co.urt instructs the jury that the plaintiff was an in-
vitee on the premises of the defendant on the 23rd day of 
May, 1942, at the time· the palintiff is alleged to have been 
injured, and it thereupon became and was the duty of the 
defendant to have and maintain its premises in a reasonably 
safe condition for the purposes of her visit and stay upon the 
premises. The Court further instructs the jury that if they 
believe from the evidence in this case that the fixture mold-
ing at the place in question was such as to render the prem-· 
ises unsafe for the visit of the plaintiff, and as a proximate 
result thereof, the plaintiff was injured while exercising or-
dinary care on her part; then you must bring in your verdict 
for the plaintiff. 
Instruction No. 4. 
The Court instructs the jury that if you· believe from the 
evidence in this case that the plaintiff was exercising ordinary 
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care at the time she was injured, then she was not guilty of 
contributory neg·ligence., and you cannot deny a recovery on 
this ground. 
Instruction No. 5. 
The Court instructs the jury that the defendant relies 
upon contributory negligence of the plaintiff as one of its de-
f ens es to this action, and in this connection the Court tells 
you that in order to maintain this defense the 
page 61 ~ burden of proof is upon the defendant to prove by 
a preponderance of the evidence : 
1. That the plaintiff was in fact negligent; 
2. That such negligence contributed to cause her injuries, 
unless such contributory negligence appears from the plain-
tiff's own testimony or may be fairly inferred from all of 
the circumstances of the case. 
Instruction No. 7. 
The Court instructs the jury that if you find your verdict 
for the plaintiff, then in assessing her damages, you should 
take into consideration the following: 
1. The nature, character and extent of her injuries. 
2. Her physical pain and mental suffering. 
3. Any expenses incurred for doctors, hospitals and medi-
cines as a result of her injuries. 
And you should fix your verdict at such sum as will fully 
and fairly compensate the plaintiff for the injuries sustained; 
but not to exceed the sum claimed in the notice of motion for 
judgment. 
page 62 ~ INSTRUCTIONS GRANTED AT REQUEST OF 
DEFENDANT: 
Instruction No. A. 
The Court instructs the jury that the fact that the plain-
tiff, Mrs. Annie A. Steinbrecher, was injured on the premises 
of the defendant, Sanitary Grocery Company, Incorporated, 
creates no presumption that the said defendant was guilty 
of negligence or that the plaintiff is entitled to recover. 
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The Court further instructs the jury that the .defendant 
Sanitary Grocery Company, Incorporated, was not an in-
surer of the safety of the plaintiff, Mrs. Annie A. Steinbrecher 
while using its store. 
The Court instructs the jury that the defendant Sanitary 
Grocery Company, Incorporated, owed the duty to the plain-
tiff, Mrs. Annie A. Steinbrecher, only to exercise reasonable 
care to keep its store in a reasonably safe condition for a per-
son using· the store in the exercise of reasonable care. 
The Court instructs the jury that the burden of proof is 
on the plaintiff ~o prove affirmatively by a preponderance of 
the evidence that the defendant Sanitary Grocery Company, 
Incorporated, failed to exercise reasonable care to keep its 
premises in a reasonably safe condition and fudher to prove 
.. that such failure on the part of the defendant was the sole 
proximate cause of the injuries to the plaintiff. 
The Court instructs the jury that if they believe from the 
evidence that the plaintiff has failed to prove that the defend-
ant did not use reasonable care to keep its prem-
page 63 ~ ises in a reasonably safe condition., or has not 
proved that such failure on the part of the defend-
ant to use reasonable care to kee:p its store ina reasonably 
safe condition was the sole proximate cause of plaintiff's 
injuries, they shall find their verdict for the defendant, Sani-
tary Grocery Company, Inc. 
lnstrnction No. B. 
The Court instructs the jury that it was the duty of the 
plaintiff, Mrs. Annie A. Steinbrecher, to exercise reasonable 
care for her mv11 safety commensurate with conditions exist-
ing in defendant's store while an invitee on the premises of 
the defendant. 
The Court instructs the jury that if they believe from the 
evidence that the plaintiff, Mrs. Annie A. Steinbrecher in the 
exercise of reasonable care knew of the existence of the pro-
jection of the shelving alleged to have caused her injuries, or 
believe that the shelving was so open and obvious that it 
should have been seen or observed by a person in the exercise 
of ordinary care for his own safety, but that she nevertheless 
came in contact with said shelving so as to cause the injuries 
complained of, they should find their verdict for the defend-
ant. 
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Instruction No. CC. 
The Court instructs the jury that if they believe from the 
evidence that the defendant used that degree of care which a 
reasonably prudent person would have used in having its 
shelving used in its place of business desig·ned, con-
page 64 ~ structed, and maintained, then the defendant was 
not guilty of any negligence and the jury should 
find their verdict for the defendant. 
/?istruction No. D. 
The Court instructs the jury that if they believe from the 
evidenc·e that the plaintiff was injured as the result of a mere 
accident, that is, injuries received without fault on either 
party, then they shall find their verdict for the defendant. 
page 65 ~ INSTRUCTION REQUESTED BY PLAINTIFF 
AND REFUSED BY COURT: 
Instruction No. 3. 
The Court instructs the jury that if you believe from the 
evidence in this case that the plaintiff was on defendant's 
premises for purposes of transacting business with it, that 
she was an invitee and she had the right to assume that the 
premises were in a reasonably safe condition for her visit. 
page 66 ~ INSTRUCTION REQUESTED BY DEFEND-
ANT AND REFUSED BY COURT: 
Instruction No. C. 
The Court instructs the jury that if they believe from the 
evidence that the shelving alleged to have caused plaintiff's 
injuries was designed, constructed and maintained in sub-
stantially the customary form for such' shelving generally in 
use in stores doing business similar to that of the defendant 
in this or a similar locality, then the jury should find their 
verdict for the defendant. 
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page 67 ~ INSTRUCTIONS. 
By Mr. Parrish: My chief objection to Instruction No. 1 
is on the ground that no evidence of negligence has been 
shown on the part of the defendant. The first sentence, I 
have no objection to the wording as an abstract statement of 
law. There is no objection to the relationship or the duty as 
an abstract statement. I don't think there is any evidence 
to support a recovery in the case. I object to that wording on 
the ground that there is not the slightest evidence that the 
moulding was of 'Such a nature as to render the place unsafe. 
On the contrary, all the evidence in the case indicates that 
there was no negligence in having the moulding there. 
There is no objection to the form of Instruction No. 4, ex-
cept I object to it on the ground that there is no evidence in 
the case warranting submitting it to the jury at all. 
I object to Instruction No. 5 on the ground that there is no 
evidence of negligence on the part of the defendant to war-
rant the submission of the case to the jury at all. 
I object to Instruction No. 7 on the ground that 
page 68 ~ there is no evidence in the case to support a ver-
dict for the plaintiff in this case. 
By Mr. Williams: I have no objection to Instruction A; no 
objection to Instruction B; 
In regard to Instruction C, if your Honor please., I don't 
think the custom of maintaining a projection could be estab-
lished. I don't think custom ever establishes a dangerous 
condition. 
By Mr. Parrish: I offer Instruction C and object to the 
Court's refusal to give same. 
Jury in. 
The Court read the instructions to the jury. 
f 
Argument was had by counsel and the jury then retired to 
the jury room to consider of their verdict, and later returned 
with their verdict as follows: 
"We, the jury, on the issue joined, find for the plaintiff and, 
assess her damages at $500.00''. 
The jury was dismissed for the day. 
By Mr. Parrish: If your Honor, please, the defendant 
moves the Court to set aside the verdict as contrary to the 
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law and the evidence; without evidence to support it; because 
the verdict is excessive, and for other errors in 
page 69 ~ refusing to admit evidence offered by the defend-
ant and refused by the Court; for misdirection of 
the jury in refusing instructions requested by the defendant 
and granting instructions requested by the plaintiff and for 
other errors appearing in the record. 
page 70 ~ I, ·wmis C. Pulliam, Judge of the Hustings 
Court of the City of Richmond, Part Two., Vir-
ginia, who presided over the fore going trial, do certify that 
the foregoing is a true and correct copy of report. of the testi-
monv and other incidents at the trial of the case of Annie A. 
Steinbrecher v. Sanitary Grocery Company, Incorporated, 
which case was tried on the 27th day of July, 1943, in the 
Hustings Court of the City of Richmond, Part Two, and in 
which final judgment was entered in favor of the plaintiff on 
the 23rd day of December, 1943; and that Attorney for the 
plaintiff had reasonable notice of the time and place when 
said report of the testimony and other incidents of the triaL 
would be tendered and presented to the undersigned for veri-
fication. 
Given under my hand this 14th day of February, 1944. 
WILLIS C. PULLIAM., 
Judge of the Hustings Court of the City of 
Richmond, Part Two, Virginia. 
page 71 ~ I, Charles R. Purdy, Clerk of the Hustings 
Court of the City of Richmond, Part II, do hereby 
certify that the foregoing copy or report of the testimony, 
instructions and other incidents of the trial of the case of 
Annie A. Steinbrecher v. Sanitary Grocery Company, Inc., a 
foreign corporation, trading as Safeway Stores, was filed 
with me as Clerk of said Court on the 14th day of February,, 
1944. 
Witness my hand this 1st day of March, 1944. 
CHAS. R. PURDY, Clerk. 
I, Charles R. Purdy, Clerk of the Hustings Court of the 
City of Richmond, Part II, do hereby certify that the fore-
going is a true transcript of the record in the above entitled 
action wherein Annie A. Steinbrecher is plaintiff and Sani-
tary Grocery Company, Inc., a foreign corporation, trading 
as Safeway Stores, is defendant, with the exception of the 
52 Supreme Court of Appeals of Virginia 
. original exhibits which have been certified by the Court un-
der the provisions of Section 6357 of the Code of Virginia~ as 
amended by Acts of Assembly of 1938, page 136, and that the 
plaintiff had due notice of the intention of the defendant to 
apply for such transcript. 
I further certify that the defendant has executed a Sus-
pending and Super sed.e_qs _ Bon,q. in, accordan.~e with the pro-
visions of section 6338·; as amended· by the .Acts of Assembly 
of 1934,. in the penalty of Eight Hundred Dollars. 
Witness my hand this 1st day of March, 1944. 
·- CHAS. R. PURDY, Cle:rk. 
F.ee for Record $17.50. 
Pd .. 3/3/44. 
.A Copy-Teste: 
M. B. v\T ATTS, C. C. 
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